AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1.904-1

(f) Treatment of non-look-through pools of
a noncontrolled section 902 corporation or a
controlled foreign corporation in post-2002
taxable years.

(1) Definition of non-look-through pools.

(2) Treatment of non-look-through pools of
a noncontrolled section 902 corporation.

(3) Treatment of non-look-through pools of
a controlled foreign corporation.

(4) Substantiation of look-through char-
acter of undistributed earnings and taxes in
a non-look-through pool.

(i) Reconstruction of earnings and taxes
pools.

(ii) Safe harbor method.

(iii) Inadequate substantiation.

(iv) Examples.

(5) Treatment of a deficit accumulated in a
non-look-through pool.

(6) Treatment of pre-1987 accumulated
profits.

(7)) Treatment of post-1986 undistributed
earnings or a deficit of a controlled foreign
corporation attributable to dividends from a
noncontrolled section 902 corporation paid in
taxable years beginning before January 1,
2003.

(i) Look-through treatment of post-1986 un-
distributed earnings at controlled foreign
corporation level.

(ii) Look-through treatment of deficit in
post-1986 undistributed earnings at con-
trolled foreign corporation level.

(iii) Substantiation required for look-
through treatment.

(8) Treatment of distributions received by
an upper-tier corporation from a lower-tier
noncontrolled section 902 corporation, in-
cluding when the corporations do not have
the same taxable years.

(i) Rule.

(ii) Example.

(9) Election to apply pre-AJCA rules to 2003
and 2004 taxable years.

(i) Definition.

(ii) Time, manner, and form of election.

(iii) Treatment of non-look-through pools
in taxable years beginning after December
31, 2004.

(iv) Carryover of unused foreign tax.

(v) Carryback of unused foreign tax.

(vi) Recapture of overall foreign loss or
separate limitation loss in the single cat-
egory for dividends from all noncontrolled
section 902 corporations.

(vii) Recapture of separate limitation
losses in other separate categories.

(viii) Treatment of undistributed earnings
in an upper-tier corporation-level single cat-
egory for dividends from lower-tier noncon-
trolled section 902 corporations.

(ix) Treatment of a deficit in the single
category for dividends from lower-tier non-
controlled section 902 corporations.

(10) Effective/applicability date.

(g) Treatment of earnings and foreign
taxes of a controlled foreign corporation or a
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noncontrolled section 902 corporation accu-
mulated in taxable years beginning before
January 1, 2007.

(1) Definitions.

(i) Pre-2007 pools.

(ii) Pre-2007 separate categories.

(iii) Post-2006 separate categories.

(2) Treatment of pre-2007 pools of a con-
trolled foreign corporation or a noncon-
trolled section 902 corporation.

(3) Substantiation of post-2006 character of
earnings and taxes in a pre-2007 pool.

(i) Reconstruction of earnings and taxes
pools.

(ii) Safe harbor method.

(A) In general.

(B) General safe harbor method.

(C) Interest apportionment safe harbor.

(iii) Consistency rule.

(4) Treatment of pre-1987 accumulated
profits.

(5) Treatment of earnings and foreign taxes
in pre-2007 pools of a lower-tier controlled
foreign corporation or noncontrolled section
902 corporation.

(6) Effective/applicability date.

[T.D. 8412, 57 FR 20642, May 14, 1992, as
amended by T.D. 8627, 60 FR 56119, Nov. 7,
1995; T.D. 8805, 64 FR 1515, Jan. 11, 1999; T.D.
8916, 66 FR 274, Jan. 3, 2001; T.D. 9141, 69 FR
43306, July 20, 2004; T.D. 9260, 71 FR 24528,
Apr. 25, 2006; 71 FR 77265, Dec. 26, 2006; T.D.
9368, 72 FR 72587, 72596, Dec. 21, 2007; T.D.
9452, 74 FR 27876, June 11, 2009; T.D. 9521, 76
FR 19269, Apr. 7, 2011]

§1.904-1 Limitation on credit for for-
eign taxes.

(a) Per-country limitation—(1) General.
In the case of any taxpayer who does
not elect the overall limitation under
section 904(a)(2), the amount allowable
as a credit for income or profits taxes
paid or accrued to a foreign country or
a possession of the United States is
subject to the per-country limitation
prescribed in section 904(a)(1). Such
limitation provides that the credit for
such taxes paid or accrued (including
those deemed to have been paid or ac-
crued other than by reason of section
904(d)) to each foreign country or pos-
session of the United States shall not
exceed that proportion of the tax
against which credit is taken which the
taxpayer’s taxable income from sources
within such country or possession (but
not in excess of the taxpayer’s entire
taxable income) bears to his entire tax-
able income for the same taxable year.
For special rules regarding the applica-
tion of the per-country limitation
when the taxpayer has derived section
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904(f) interest or section 904(f) divi-
dends, see §1.904-4 or §1.904-5.

(2) Ilustration of principles. The oper-
ation of the per-country Ilimitation
under section 904(a)(1) on the credit for
foreign taxes paid or accrued may be il-
lustrated by the following examples:

Example 1. The credit for foreign taxes al-
lowable for 1954 in the case of X, an unmar-
ried citizen of the United States who in 1954
received the income shown below and had
three exemptions under section 151, is
$14,904, computed as follows:

Taxable income (computed without deductions for
personal exemptions) from sources within the

United States $50,000
Taxable income (computed without deductlons for
personal exemptions) from sources within
Great Britain . 25,000
Total taxable income .........ccccoevviiiiinins 75,000
United States income tax (based on taxable in-
come computed with the deductions for per-
sonal exemptions) .. . 44,712
British income and profits taxes 18,000
Per-country limitation (25,000/75,000 of $44, 712) 14,904
Credit for British income and profits taxes (total
British income and profits taxes, reduced in ac-
cordance with the per-country limitation) ........... 14,904

Example 2. Assume the same facts as in ex-
ample 1, except that the sources of X’s in-
come and taxes paid are as shown below. The
credit for foreign taxes allowable to X is
$13,442.40, computed as follows:

Taxable income (computed without deductions for
personal exemptions) from sources within the

United States $50,000
Taxable income (computed without deductlons for
personal exemptions) from sources within
Great Britain . 15,000
Taxable income (computed W|thout deductlons for
personal exemptions) from sources within Can-
ada 10,000
Total taxable income ...........ccoevvviiinninenes 75,000
United States income tax (based on taxable in-
come computed with the deductions for per-
sonal exemptions) .........ccccevvveiineiineiiseineis 44,712
British income and profits taxes ...........cccoceevvenens 10,800
Per-country limitation on British income and prof-
its taxes (15,000/75,000 of $44,712) .......c........ 8,942.40
Credit for British income and profits taxes as lim-
ited by per-country limitation 8,942.40
Canadian income and profits taxes 4,500.00
Per-country limitation on Canadian income and
profits taxes (10,000/75,000 of $44,712) ........... 5,961.60
Credit for Canadian income and profits taxes
(total Canadian income and profits taxes, since
such amount does not exceed the per- country
limitation) ....... 4,500.00
Total amount of credit allowable (sum of
credits—$8,942.40 plus $4,500) .......... 18,442.40

Example 3. A domestic corporation realized
taxable income in 1954 in the amount of
$100,000, consisting of $50,000 from United
States sources and dividends of $50,000 from
a Brazilian corporation, more than 10 per-
cent of whose voting stock it owned. The
Brazilian corporation paid income and prof-

§1.904-1

its taxes to Brazil on its income and in addi-
tion paid a dividend tax for the account of
its shareholders on income distributed to
them, the latter tax being withheld and paid
at the source. The domestic corporation’s
credit for foreign taxes is $23,250, computed
as follows:

Taxable income from sources within the

United States e $50,000
Taxable income from sources within
Brazil ........ e 50,000
Total taxable income 100,000
United States income tax ..... 46,500
Dividend tax paid at source to Brazil ..... 19,000
Income and profits taxes deemed under
section 902 to have been paid to
Brazil, computed as follows:
Dividends received from Brazilian
corporation during 1954 ...........c...  ceeeeeens 50,000
Income of Brazilian corporation dur-
ing 1954 e 200,000
Income and profits taxes paid to
Brazil on $200,000 ......ccccoeivviiiiees v 30,000
Accumulated  profits  ($200,000
minus $30,000) .....ccceveiiiiiiiiiis e 170,000
Brazilian taxes applicable to accu-
mulated profits distributed:
50,000/170,000 of 170,000/
200,000 of $30,000 ......cccccvees eevrreiinns 7,500
Total income and profits taxes
paid and deemed to have
been paid to Brazil ................. 26,500
Per-country limitation (50,000/100,000 of $46,500) 23,250
Credit for Brazilian income and profits taxes as
limited by per-country limitation ..............ccccceceent 23,250

(b) Owverall limitation—(1) General. In
the case of any taxpayer who elects the
overall limitation provided by section
904(a)(2), the total credit for taxes paid
or accrued (including those deemed to
have been paid or accrued other than
by reason of section 904(d)) shall not
exceed that proportion of the tax
against which such credit is taken
which the taxpayer’s taxable income
from sources without the United States
(but not in excess of the taxpayer’s en-
tire taxable income) bears to his entire
taxable income for the same taxable
year. For special rules regarding the
application of the overall limitation
when the taxpayer has derived section
904(f) interest or section 904(f) divi-
dends, see §1.904-4 or §1.904-5.

(2) Hlustration of principles. The oper-
ation of the overall limitation under
section 904(a)(2) may be illustrated by
the following example:

Example. Corporation X, a domestic cor-
poration, for its taxable year beginning Jan-
uary 1, 1961, elects the overall limitation
provided by section 904(a)(2). For taxable
year 1961 corporation X has taxable income
of $275,000 of which $200,000 is from sources
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without the United States. The TUnited
States income tax is $137,500. During the tax-
able year corporation X pays or accrues to
foreign countries $105,000 in income and prof-
its taxes, consisting of $45,000 paid or ac-
crued to foreign country Y and $60,000 to for-
eign country Z. The credit for such foreign
taxes is limited to $100,000, i.e.,
200,000+275,000x$137,500. The limitation would
be the same whether or not some portion of
the $200,000 of the taxable income from
sources without the United States is from
sources on the high seas or in a foreign coun-
try (other than Y and Z) which imposed no
taxes allowable as a credit.

(c) Special computation of taxable in-
come. For purposes of computing the
limitations under paragraphs (a) and
(b) of this section, the taxable income
in the case of an individual, estate, or
trust shall be computed without any
deduction for personal exemptions
under section 151 or 642(b).

(d) Election of overall limitation—(1) In
general—(i) Manner of making election.
The initial election under section
904(b) of the overall limitation pro-
vided by section 904(a)(2) may be made
by the taxpayer for any taxable year
beginning after December 31, 1960,
without securing the consent of the
Commissioner. The taxpayer may, for
the first taxable year for which the
election is to be made, make such elec-
tion at any time before the expiration
of the period referred to in paragraph
(d) of §1.901-1 for choosing the benefits
of section 901 for such taxable year.
Having made the initial election, the
taxpayer may, within the time pre-
scribed for making such election for
such taxable year, revoke such election
without the consent of the Commis-
sioner. If such revocation is timely and
properly made, the taxpayer may make
his initial election of the overall limi-
tation for a later taxable year without
the consent of the Commissioner. If,
however, the taxpayer makes the ini-
tial election for a taxable year and the
period prescribed for making such elec-
tion for such taxable year expires, the
taxpayer must continue the election of
the overall limitation for all subse-
quent taxable years (whether or not
foreign taxes were paid or accrued for
any such year and notwithstanding
that a deduction for foreign taxes
under section 164 was claimed for any
such year) until revoked with the con-
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sent of the Commissioner. See section
904(b)(1). If the election for any taxable
year is revoked with the consent of the
Commissioner, the taxpayer may not
make a new election for such taxable
yvear or for any subsequent taxable
year without the consent of the Com-
missioner. If the election of the overall
limitation is revoked for a taxable
year, the per-country limitation shall
apply to such taxable year and to all
taxable years thereafter unless a new
election of the overall limitation is
made, either with or without the con-
sent of the Commissioner in accord-
ance with this section.

(ii) Revocation for first taxable year be-
ginning after December 31, 1969. Notwith-
standing subdivision (i) of this subpara-
graph, if the taxpayer has made an ini-
tial election under section 904(b) of the
overall limitation for a taxable year
beginning before January 1, 1970, and
the period prescribed for making such
election for such taxable year has ex-
pired, or if he has made a new election
for such a taxable year with the con-
sent of the Commissioner, he may re-
voke such election effective with re-
spect to his first taxable year begin-
ning after December 31, 1969, without
the consent of the Commissioner. Such
revocation may be made within the
time prescribed for making an initial
election for such first taxable year be-
ginning after December 31, 1969. If such
revocation is timely and properly
made, the taxpayer may make a new
election of the overall limitation for a
later taxable year without the consent
of the Commissioner. Such new elec-
tion for a later taxable year may be
made at any time before the expiration
of the period referred to in paragraph
(d) of §1.901-1 for choosing the benefits
of section 901 for such taxable year.
The revocation of an election, or the
making of a new election, pursuant to
this subdivision shall be made in the
same manner provided in subparagraph
(2) of this paragraph for revoking or
making an initial election. This sub-
division applies even though the tax-
payer is not required under section
901(e) and §1.901-3 to reduce the
amount of any foreign taxes paid, ac-
crued, or deemed to be paid with re-
spect to foreign mineral income for any
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taxable year beginning after December
31, 1969.

(2) Method of making the initial elec-
tion. The initial election of the overall
limitation under section 904(b) shall be
made on Form 1116 in the case of an in-
dividual or on Form 1118 in the case of
a corporation. The form shall be at-
tached to the appropriate income tax
return for the taxable year to which
such election applies. Such election
may be made, however, only for a tax-
able year for which the taxpayer choos-
es to claim a credit under section 901.
If the taxpayer revokes the initial elec-
tion without the consent of the Com-
missioner, he must file amended Form
1116 or 1118 and amended income tax re-
turns or claims for refund, where appli-
cable, for the taxable years to which
the revocation applies. For rules relat-
ing to the filing of such forms, see
paragraph (a) of §1.905-2.

(38) Method of revoking an election and
making a new election. A request to re-
voke an election of the overall limita-
tion under section 904(b) when such
revocation requires the consent of the
Commissioner, or to make a new elec-
tion when such election requires the
consent of the Commissioner, shall be
in writing and shall be addressed to the
Commissioner of Internal Revenue,
Washington, D.C. 20224. The request
shall include the name and address of
the taxpayer and shall be signed by the
taxpayer or his duly authorized rep-
resentative. It must specify the taxable
year for which the revocation or new
election is to be effective and shall be
mailed within 75 days after the close of
the first taxable year for which it is de-
sired to make the change. It must be
accompanied by a statement specifying
the nature of the taxpayer’s business,
the countries in which the business is
carried on, or expected to be carried
on, within the taxable year of the re-
quested change, and grounds consid-
ered as justifying the requested revoca-
tion or new election. The Commis-
sioner may require such other informa-
tion as may be necessary in order to
determine whether the proposed
change will be permitted. Generally, a
request for consent to revoke an elec-
tion or make a new election will be
granted if the basic nature of the tax-
payer’s business changes or if there are

§1.904-2

changes in conditions in a foreign
country which substantially affect the
taxpayer’s business. For example, a
taxpayer who enters substantial oper-
ations in a new foreign country or who
loses an existing investment due to na-
tionalization, expropriation, or war
would be granted consent to revoke an
election or make a new election.

(e) Joint return—(1) General. In the
case of a husband and wife making a
joint return, the applicable limitation
prescribed by section 904(a) on the
credit for taxes paid or accrued to for-
eign countries and possessions of the
United States shall be applied with re-
spect to the aggregate taxable income
from sources within each such country
or possession, or from sources without
the United States, as the case may be,
and the aggregate taxable income from
all sources, of the spouses.

(2) Electing the overall limitation. If a
husband and wife make a joint return
for the current taxable year, but made
a separate return for the preceding tax-
able year and the overall limitation ap-
plied for such preceding taxable year to
one spouse or to both spouses (whether
or not then married), then, unless re-
voked with the consent of the Commis-
sioner, the overall limitation shall
apply for the current taxable year and
for subsequent taxable years of both
spouses, whether or not they remain
married, whether or not joint returns
are filed for such subsequent taxable
years, and whether or not one of such
spouses could have elected the overall
limitation for the current taxable year
only with the consent of the Commis-
sioner if he had filed a separate return
for such year.

[T.D. 6789, 29 FR 19243, Dec. 31, 1964, as
amended by T.D. 7294, 38 FR 33080, Nov. 30,
1973; T.D. 7490, 42 FR 30497, June 15, 1977; 42
FR 32536, June 27, 1977]

§1.904-2 Carryback and carryover of
unused foreign tax.

(a) Credit for foreign tax carryback or
carryover. A taxpayer who chooses to
claim a credit under section 901 for a
taxable year is allowed a credit under
that section not only for taxes other-
wise allowable as a credit but also for
taxes deemed paid or accrued in that
year as a result of a carryback or car-
ryover of an unused foreign tax under
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